One hundred fifty years ago, Joel Palmer, as Superintendent of Indian Affairs for the Oregon Territory, and Isaac I. Stevens, as Governor and Superintendent of Indian Affairs of the Washington Territory, negotiated a series of treaties with tribes of the Pacific Northwest. These 10 instruments have affected the gathering rights of tribes and of others in this area and throughout the United States and have generated a substantial amount of litigation. This article reports on the 512 citations to these specific documents in 354 opinions, between the years 1874 and 2005, in various jurisdictions ranging from territorial courts to the U.S. Supreme Court. 1
In a report dated February 1854, the Commissioner of Indian Affairs, George W. Manypenny declared: "I have the honor to state, that in my opinion an enlightened forecast indicates that the present is a favorable time to institute and establish definite relations of amity with the wild tribes of Indians located within territory of the United States, and with which such definite relations do not now exist" (Indians-Oregon and Washington of Territorial Governor and Superintendent of Indian Affairs, 4 but by the time of Palmer's arrival, these functions had been separated and only two men-Joseph Lane and John P. Gaines-had filled both positions simultaneously during their respective tenures (Hill, 1974, pp. 123-129) . Palmer was particularly occupied in the development of new communities within Oregon, and as part of the expansion of railroads, he was one of the incorporators of the Oregon Central Railroad Company (Carey, 1922, pp. 686-687) . 5 In his June 1853 report to the Commissioner of Indian Affairs (Message from the President of the United States to the Two Houses of Congress, at the Commencement of the First Session of the Thirty-third Congress, 1854, pp. 447-451) , Palmer noted that the tribes in Oregon Territory had "become distrustful of all promises made them by the United States" (p. 449) . He also stated that if reservations were created, then the tribes wanted to remain in their original areas and not be placed together with other distant groups: "The Cayuses, Nez-Perces, and other tribes of the idle region, express much opposition to having the coast and valley Indians colonized in these territories … [n] or do the coast and valley Indians, in general, feel less reluctance to being secured east of the Cascade range" (p. 450). In a subsequent statement, Isaac Stevens (p. 461) in September 1853 remarked from Washington Territory that "[t]he time is now favorable for action. The Indians are in the proper state of mind; and I would suggest to the department the holding of a council of the tribes east and west of the mountains next summer, consisting of commissioners to be appointed by the government, and the chiefs and braves of the tribes north of the Missouri, and immediately west of the mountains, to wit: Gros-ventres, Blackfeet, Pegans, Flatheads, and the Kootanais. There is no doubt a general pacification of the tribes could be brought about on the basis of the Treaty of Laramie." 6 The stage was thus set for government efforts, and Palmer's report 7 in October 1853 served as the ultimate model for the development of Indian reservation policy. Manypenny's February 1854 report incorporated the conclusion that "Superintendent Palmer recommends very strongly … the negotiation, as speedily as possible, of treaties with the tribes and bands of Indians in Oregon for the acquisition of their claims to lands" (Indians-Oregon and Washington Territories, 1854, p. 3) . 4 An act to establish the Territorial Government of Oregon is at 9 Stat. 323. Section 2, on the following page, states the joint role of Territorial Governor and Superintendent of Indian Affairs. The salary was $3000 per year (9 Stat. 323, 328) . In 1850, an act authorizing the negotiation of treaties with the Indian tribes in the territory of Oregon, for the extinguishment of their claims to lands lying west of the Cascade mountains, and for other purposes (9 Stat. 437) directed tribal removal to east of the mountains, thereby freeing up the western side for arriving settlers, and specified the appointment of a separate Superintendent of Indian Affairs at $2500 per year.
Isaac I. Stevens
Isaac I. Stevens arrived in Washington Territory in 1853, after a career as a military engineer. His responsibilities included those of the Territorial Governor as well as his ex officio role as Superintendent of Indian Affairs (Hill, 1974, pp. 193-200) . 8 Neil (1956, p. 223 ) has commented upon the task that faced numerous territorial governors with these dual roles, but in particular noted Stevens' preparation and use of an advisory board to assist in negotiations with the tribes. This Special Indian Service (Hazard, 1952, pp. 122-123) employed fixed principles to guide the territorial administration.
As noted earlier, Stevens proposed in September 1853 that a series of Indian treaties should be concluded in order to extinguish Indian title to the 100,000 square miles that was attracting new Pacific coast settlers to the region, and so there was some concern that an area exclusively for Indian Country should be created. Such a proposal was not new for the Territory. The Indian Affairs on the Pacific (1857) volume contains a July 1853 report by Brevet Major Benjamin Alvord, on the tribes of both Oregon and Washington, in which he suggested that "[i]n the northeastern part of Washington Territory, east of the Columbia river, is a tract which it may be desirable to reserve entirely as an Indian country" (p. 14) , and that "their salmon fisheries" (p. 13) should be left to the Indians for their use.
In his later remarks in February 1854 to the first annual session of the Legislative Assembly, Stevens stated that there were "in this Territory some ten thousand Indians, in about equal proportions on either side of the Cascade Mountains" and that he was prepared to "recommend the memorializating Congress to pass a law authorizing the President to open negotiations with the Indians east of the Cascades, to provide for the extinguishment of the title to their lands, and to make ample appropriations to actually extinguish their title throughout the Territory, reserving to them such portions as are indispensable to their comfort and subsistence [italics added]" (Gates, 1940, pp. 6-7) .
Three weeks before concluding the first of the relevant treaties-the Treaty with the Nisqualli, Puyallup, etc., 1854 (Kappler, 1904 )-Stevens again spoke before the Legislative Assembly and declared: "Particularly do I invoke the spirit in reference to our Indian relations. I believe the time has now come for their final settlement.… I throw myself unreservedly upon the people of the territory, not doubting that they will extend to me … support in my efforts to arrange, on a permanent basis, the future of the Indians of this territory" (Gates, 1940, p. 14) .
8 An act to establish the Territorial government of Washington (10 Stat. 172, 173 [1853] ) declared in Section 2 that "[t]he governor… shall perform the duties and receive the emoluments of Superintendent of Indian affairs." The annual salary associated with this responsibility was $1500, thus matching the amount received as Governor (p. 177). Stevens was particularly interested in extending the railroad to the Pacific and his analysis-Reports of Explorations and Surveys, to Ascertain the Most Practicable and Economical Route for a Railroad from the Mississippi River to the Pacific Ocean (1860)-was an important contribution to railroad development in the region.
The "accustomed" treaties Coan (1922, pp. 15-22) listed the chronological order for all the treaties produced by Palmer and Stevens. Palmer, alone, initiated eight treaties 9 between September 1853 and December 1855, of which only one is pertinent here. Stevens was the major force between December 1854 and October 1855 behind 10 treaties. Nine 10 of these documents are relevant here, including the Treaty with the Wallawalla, Cayuse, etc., 1855 and the Treaty with the Nez Perces, 1855 (Kappler, 1904 that were concluded in June of 1855 with the participation of Palmer. 11 Later, supplementary treaties adjusted two of these treaties. One of the two jointly signed instruments, the Treaty with the Nez Perces, 1855 (ratified treaty number 291; Kappler, 1904, pp. 702-706) , was modified by the Treaty with the Nez Perces, 1863 (pp. 843-848) . Ratified treaty number 293-the Treaty with the Tribes of Middle Oregon, 1855-was negotiated by Palmer and this document was adjusted by the Treaty with Middle Oregon Tribes, 1865 (pp. 714-719 and 908-909, respectively) . 12 Appendix A contains a compilation of the 10 relevant treaties 13 -negotiated between December 24, 1854, and July 1, 1855-and of the two supplementary documents to these 9 In his role as the primary federal negotiator, Palmer concluded the Treaty with the Rogue River, 1853 (Kappler, 1904, pp. 603-605) 10 These 10 documents were as follows: the Treaty with the Nisqualli, Puyallup, etc., 1854 (Kappler, 1904 ; the Treaty with the Dwamish, Suquamish, etc., 1855 (pp. 669-673) ; the Treaty with the S' Klallam, 1855 (pp. 674-677) ; the Treaty with the Makah, 1855 (pp. 682-685); the Treaty with the Wallawalla, Cayuse, etc., 1855 (pp. 694-698) ; the Treaty with the Yakima, 1855 (pp. 698-702) ; the Treaty with the Nez Perces, 1855 (pp. 702-706) ; the Treaty with the Quinaielt, etc., 1855 (pp. 719-721) ; the Treaty with the Flatheads, etc., 1855 (pp. 722-725) ; and the Treaty with the Blackfeet, 1855 (pp. 736-740 Doty's (1978) Journal of Operations reports on Craig's usefulness during these events. As a reward for his efforts and at the apparent insistence of the tribe -"The Nez Perce Indians having expressed in council a desire that William Craig should continue to live with them"-Craig was given a piece of land within the reservation, through Article 10 of the Treaty with the Nez Perces, 1855 (Kappler, 1904, p. 705 treaties. The materials are ordered either under Palmer's or Steven's name, or under both names, to identify the chief negotiator(s) for the United States. Neither official participated in the creation of the two supplementary documents. Appendix B presents the specific rights parameters contained in each of the 10 treaties, preceded by the ratified treaty number (Ratified Indian Treaties, 1722 -1869 ), short title, and Royce Area Number (Royce, 1899) for each cession transaction. The relevant article texts are very similar in composition, Stevens's particularly so. Palmer's lone individual document-Middle Oregon (Kappler, 1904, pp. 714-719) -has a very full first article, with declarations of boundaries of the ceded land, removal timetable specifications, and the array of subsistence rights. Stevens, on the other hand, used in the treaties that he signed the same short article model for fishing and other rights. The format of the joint Wallawalla treaty was much like Palmer's other treaties.
Briefly-besides off-reservation fishing 14 rights-hunting, as well as gathering rights for "roots and berries," were included in all 10 instruments. All but three documents (Dwamish, S'Kallam, and Makah) identified pasturing rights for "horses," "stock," or "horses and cattle." 15 Hunting, gathering, and pasturing were permitted on "all open and unclaimed lands," and each activity was to be conducted "in common with all citizens of the Territory" or "of the United States." Half of these statements (the non-pasturing three, plus Nisqualli and Quinaielt) banned shellfish taking from "any beds staked or cultivated by citizens." These five treaties covered areas for groups living in an arc that began on the Pacific coast (Quinaielt and Makah), reached along the length of the Strait of Juan de Fuca (S'Kallam), and down the sides of Admiralty Inlet (Nisqualli and Dwamish). Swindell (1942, p. 28 ) described the commerce between coastal and interior tribes and the very sophisticated use of all these food-gathering rights. Exchanges of "various staples such as game, fish, roots and berries, which comprised the more important items in the prevalent diet, were the principal articles of trade." Coastal tribes offered shellfish and marine fish and mammal goods, while interior tribes had freshwater fish, animal skins, roots, and berries to barter. Swindell also commented upon the reports of Lewis and Clark during their expedition to the Pacific Northwest.
The Swindell report, and recent analyses
One of the most important analyses conducted in the area of fishing, hunting, and other related rights of these specific tribes was this Swindell (1942) study, created within the Office of Indian Affairs of the Department of the Interior. In his examination, Swindell targeted only eight of the 10 treaties in the table: Nez Perces and Middle Oregon were not assessed. 14 See Hayden (1932) for a brief history of the salmon industry in Oregon.
15 Swindell (1942, p. 89) identified the differential relevance of off-reservation pasturing rights: "This provision varied in importance to the tribes of Indians commensurate with the number of horses possessed by the members thereof. West of the Cascade Mountains and all along the coast the number of horses owned by the Indians was relatively small, whereas the eastern or interior tribes were possessed of considerable numbers of these animals. Consequently, to them it was almost mandatory that provision be made for additional range to that which would be provided by the smaller areas upon which they were to reside [italics added]."
One of the primary concerns of this endeavor was expressed by a letter to Swindell (1942, p. 3) from the Commissioner of Indian Affairs: "Manifestly, in view of treaty provisions of the kind referred to, it becomes of paramount importance to determine the location of usual and accustomed [italics added] grounds and stations, outside existing reservations, at which the Indians of sundry tribes retain a right to fish." Swindell (1942, p. 2) began by using the term "innumerable fishing grounds" to denote their extent. Minutes from the treaty councils are attached as a third section to the report, and these provide a window into the thoughts of the participants at the time of the discussions. 16 These illuminations of actual, productive enterprise are supplemented with an historical and a legal analysis of State efforts to control or regulate such activities. These latter impediments were never imagined in the 1850s when these rights were assured, and certainly not before Geer v. Connecticut (1896) demonstrated that States do have authority to regulate or preserve game. 17 The Geer outcome generated subsequent suits. Easement too was a major concern, and United States v. Taylor (1897) served as an early model of the courts' adjudication of access rights pledged in these treaties. In review, Swindell (1942, pp. 91-93) constructed a "Summary of Present Day Fishing, Hunting and Miscellaneous Rights of the Indians," for both on-and off-reservation situations. The "usual and accustomed places" fishing rights were given special note in the latter section. He also stated in the first sentence of his conclusions that "[t]he situation with regard to the fishing and hunting rights of the Indians when viewed from their perspective is indeed discouraging" (p. 94). Part II of the report contains affidavits by individuals of many but not all of the sites affected by these treaties, and through those insights, Swindell reached his "discouraging" assessment for the Commissioner of Indian Affairs. 18 As Swindell (1942) pointed out, these rights themselves created an expanded need for conservation. Goodman (2000, p. 282) has argued that "[t]ribes [should] seek to be incorporated into land and resource management decision making not merely as commentators, but as sovereign governments with power-sharing capacity" in order to protect their hunting, fishing, and gathering resources. Meyers (1988) proposed that the right to take fish, expressed in the treaties, included a commitment of environmental servitude upon the states to protect fish habitat. In both presentations, the arguments revolve around the fundamental consideration that "[t]he right reserved to take fish is useless if there are no fish to take" (Meyers, 1988, p. 797) , and certainly, Goodman's co-management approach would be more proactive. 19 17 The opinion for Geer v. Connecticut declared that "Aside from the authority of the State, derived from the common ownership of game and the trust for the benefit of its people which the State exercises in relation thereto, there is another view of the power of the State in regard to the property in game, which is equally conclusive. The right to preserve game flows from the undoubted existence in the State of a police power to that end…. Indeed, the source of the police power as to game birds (like those covered by the statute here called in question) flows from the duty of the State to preserve for its people a valuable food supply" (1896, p. 534).
18 Swindell's interactions with the tribes are described in Ulrich (1999) .
19 See Stanton (2002) for an interesting discussion that compares the fishing rights and treaties of the Maori tribe in New Zealand with those of the tribes in western Washington.
Similarly, Lewis (2002) extended the two recognized rights of access and of equitable apportionment within these treaties to include a right of habitat. This addition "would give tribes the ability to protect the environmental conditions needed for fish populations to survive and prosper. This tool would bring the needs of salmon to the bargaining table when land use planners and developers make decisions about development. It could also force citizens and political leaders to think proactively about how to restore salmon habitat in a cost-effective and creative manner. By recognizing and then enforcing the implied habitat right, the courts could initiate a process to strengthen the culture and spirit of Indians and non-Indians alike" (p. 286). Blumm and Swift (1998) suggested that "the treaties created property rights which are prior to non-Indian property rights," and so not only must landowners permit access to the usual and accustomed fishing places of the tribes, but they also "may not exclude [the tribes] by destroying the habitat necessary to fulfill the treaty promise" (p. 502).
In addition, Miller (2000) has examined the Makah cultural aspects associated with whaling. It is clear from the recorded notes at the 1855 treaty council (Swindell, 1942, pp. 349-353) that the Makah agreed to the conditions because their whaling rights were assured and protected by the federal government. Miller concluded that the Makah culture is "solidly based on legal and moral rights; rights they have always held and which they carefully and wisely preserved in their 1855 treaty" (p. 272), and that resuming whaling would do much to maintain the Makah society. Indeed, the Makah applied in February 2005 to the National Oceanic and Atmospheric Administration for a waiver of the Marine Mammal Protection Act of 1972 (86 Stat. 1027 to take up to 20 Eastern North Pacific gray whales in a 5-year period (Request for a Limited Waiver of the Moratorium on Taking Marine Mammals, 2005) . 20 These 20 animals compose the total quota approved by the International Whaling Commission for aboriginal subsistence harvesting by the United States for the inclusive years 2003 through 2007. 21 Taken together, these commentaries suggest that many questions remain with regard to the current and future availability to harvest at traditional sites. 22
An exemplar
In 1974, the Confederated Tribes of the Umatilla Indian Reservation sought, in the U.S. District Court for the District of Oregon, to enjoin the construction of a U.S. Army Corps of Engineers dam at Catherine Creek, near the city of Union in northeast Oregon (Confederated Tribes of the Umatilla Indian Reservation v. Callaway, 1976) . Their contention was that the construction of the dam would infringe upon the fishing rights granted them in ratified treaty number 289, the Treaty with the Wallawalla, Cayuse, etc., 1855 (Kappler, 1904 . 23 Both Palmer and Stevens signed this instrument, and Article 1 stated in part that "the exclusive right of taking fish in the streams running through and bordering said reservation is hereby secured to said Indians, and at all other usual and accustomed stations in common with citizens of the United States, and of erecting suitable buildings for curing the same; the privilege of hunting, gathering roots and berries and pasturing their stock on unclaimed lands in common with citizens, is also secured to them" (pp. 664-665). All four of the usual rights conveyed in the treaty texts of this period by Palmer and Stevens-fishing, hunting, gathering, and pasturing-were thereby identified. 24 District Judge Belloni noted the variation in the access-granting text in this series of treaties. In the case of the Wallawalla treaty, the off-reservation site is "the usual and accustomed stations," whereas other treaties use "grounds and stations" or "places," 25 but the court found that the dam construction would affect the fishing rights of these tribes. The Corps of Engineers was ordered to obtain appropriate authorization from Congress, which would have required the nullification in some manner of the fishing rights granted by this treaty. In 1990, the Catherine Creek project was deauthorized.
The table and case selection
The opinions of the various territorial, state, and federal jurisdictions of cases that cited any of these 10 Indian treaties were selected by using each treaty's Statutes at Large reference 26 to identify entries in the volumes of Shepard's Federal Statute Citations (1996 , 2001 , 2003 . 27 In addition, each treaty's Statutes at Large notation was re-examined with the full LexisNexis online database and with Westlaw Campus to identify any case not reported in Shepard's Federal Statute Citations. 28 In this manner, the following table was constructed to identify the 512 citations found in 354 Court opinions between the years 1874 and 2005. 29 Boxberger (1979, pp. 15-18) lists 18 "court cases relevant to western Washington treaty fishing rights." One case-Mason v. Sams (1925)-was not returned by any of the searches used here, but this case was added to the table nonetheless under the Treaty with the Quinaielt, etc., 1855. 30 The table is an aggregate of the following data:
•The ratified treaty number, assigned by the Department of State, 31 of each of the relevant treaties or supplements that has been cited in the opinion of any jurisdiction; •The name(s) of the participating tribe(s), with an expansion of the "etc." found in the titles of many treaties in Kappler's work into a complete list of parties. For example, ratified treaty number 295 is the Treaty with the Flatheads, etc., 1855 (Kappler, 1904 , and the entry for this document in the 29 These treaties are known for their "usual and accustomed places" provisions and while the primary purpose of this article is to concentrate upon litigation of the gathering rights associated with such access, these aspects form only one subset of each treaty's contents. Some specific cases in the table, though, do not focus on food-gathering privileges but rather on other parameters set forth in these instruments. One example would be Roman Catholic Bishop v. Department of Revenue (1981, p. 2) that addresses "whether certain land within the boundaries of the Umatilla Indian Reservation is entitled to exemption from taxation." This reservation was established through Wallawalla. This case demonstrated an interest in Article 6 of Wallawalla that conditionally assured that the reservation "shall be exempt from levy," instead of a concern for the "usual and accustomed" provisions of Article 1 (Kappler, 1904, p. 696 and 695, respectively) . In this article, the most conservative approach to case selection was taken to ensure that any proceedings citing any of these Pacific Northwest instruments were identified for possible further inspection. Other studies (Bernholz, 2004 (Bernholz, , 2007 Bernholz & Weiner, accepted for publication, 2005 ) that focused on jurisdiction-specific cases that referenced one or more of the 375 Indian treaties recognized by the Department of State were conducted in the same manner.
30 One of these 18 cases, State v. Quigley (1958) before the Supreme Court of Washington, did not cite any of the relevant treaties in this examination-"The appellant claims no rights under an Indian treaty, for the reason that the Chinook Indians never made one with the United States"(p. 828)-and so these specific proceedings were not added to the table.
• The Statutes at Large citation for the treaty;
• The case title and year of the citing case;
• The reporter citation for this case; and • The jurisdiction in which the case was heard.
Conclusions
The issue of "open and unclaimed lands," beyond the boundaries of the reservations set aside within these Pacific Northwest treaties, has corollaries in other areas of the country. The Navajo "retain the right to hunt on any unoccupied lands contiguous to their reservation, so long as the large game may range thereon in such numbers as to justify the chase" (the Treaty with the Navajo, 1868; Kappler, 1904 , Article 9, p. 1018 . Both the Crow (the Treaty with the Crows, 1868; Article 4, p. 1009) and the Eastern Shoshone and Bannock (the Treaty with the Eastern Band Shoshoni and Bannock, 1868; Article 4, p. 1021) were assured of their "right to hunt on the unoccupied lands of the United States so long as game may be found thereon, and so long as peace subsists among the whites and Indians on the borders of the hunting districts."
Other treaties, over virtually the entire duration of treaty-making with the tribes, conferred "rights" or "privileges" to afford subsistence activities. 32 Holt (1986, p. 208) , while referring to the decision of United States v. Hicks (1984) , 33 stated that " [t] here is no substantial difference between reserved 'rights' and 'privileges' in Indian treaties, despite the distinction drawn by the Hicks court. For treaty purposes, both indicated reserved guarantees for certain subsistence activities." In addition, Holt concluded that the defendants' conviction "culminate[d] a specious federal government policy toward Indian hunting, grazing, and gathering rights on federal lands because it sanction[ed] de facto treaty abrogation without just compensation" (pp. 208-209) . The table reveals that the Palmer-Stevens Wallawalla and the Stevens Quinaielt treaties were cited in Hicks. With specific regard to these 10 Pacific Northwest treaties, Holt noted that the texts link the right to fish with the privilege of other food-gathering activities (p. 218, footnote 77).
The scope of these legal proceedings illuminates in part the importance of traditional ways of acquiring food. Neither hunting-nor fishing or gathering-is a particularly easy way to acquire food, 34 but the cultural aspects adhering to these methods is a very meaningful component, 35 and thus one that might create legal questions: Burnett (1970, p. 75) concluded that "[t]he unsettled history of hunting, fishing and trapping litigation, and the dangers ahead, demonstrate that a subject people cannot rely merely on liberal canons of construction or even constitutional guarantees to protect their rights." The American Association of Law Libraries (2002) lists nine of the cases in the table among the 53 U.S. Supreme Court opinions in Landmark Indian Law Cases. 36 Six of the selected Stevens treaties were cited through 16 separate citations in these special Supreme Court cases; Washington v. Washington State Commercial Passenger Fishing Vessel Association (1979) alone cited all six of these specific instruments.
Many of the cases in the table refer directly to this issue of physical location, particularly when hunting is involved. One particularly pertinent example is State v. Cutler (1985) that examined the killing of elk and deer by members of the Shoshone-Bannock tribes. The defendants acknowledged freely that they had killed the animals, as part of their treaty "right to hunt on the unoccupied lands of the United States so long as game may be found thereon," but the site-the Sand Creek Wildlife Management Area-was a State refuge area and not "unoccupied." The Supreme Court of Idaho concluded that "[t]he issue presented [was] whether the hunting rights reserved in the treaty extend to the property on which the animals were shot, which is operated by the Idaho Fish & Game Department as a wintering range for elk and deer" (p. 856). While this case focused on the rights conveyed by the Treaty with the Eastern Band Shoshoni and Bannock, 1868, three Pacific Northwest "open and unclaimed land" treaties-Yakima, Nez Perces, and Flatheads-were cited to help solve the court's question of "whether state lands constitute 'unoccupied lands of the United States' in relation to the off-reservation Indian hunting rights" (p. 856).
Fishing, too, has generated intense litigation. At the council that discussed Wallawalla, Stevens announced on June 5, 1855 to the assembled tribes: "You will be allowed to pasture your animals on land not claimed or occupied by settlers, white men. You will be allowed to go on the roads to take your things to market, your horses and cattle. You will be allowed to go to the usual fishing places and fish in common with the whites, and to get roots and berries and to kill game on land not occupied by the whites. All that outside the reservation [italics added]" (Stevens, 1996, p. 67 ). On June 8, Palmer repeated this pledge: "You will be allowed to go and catch fish and dig roots the same as the whites" (p. 91).
In later years, access to "usual fishing places" turned into a serious legal issue. The Winans cases-United States v. Winans (1896 , 1905 -settled finally the question of physical access to "usual and accustomed places," and these findings were later echoed in the outcome of United States v. Brookfield Fisheries, Inc. (1938) . All three proceedings specifically involved the Yakima and their treaty from 1855. One particularly critical result of Winans was the Supreme Court's decision that the fishing and hunting parameters within these documents, were "[o]nly a limitation of them … not a taking away. In other words, the treaty was not a grant of rights to the Indians, but a grant of rights from [italics added] them-a reservation of those not granted… There was an exclusive right of fishing reserved within certain boundaries. There was a right outside of those boundaries reserved "in common with citizens of the Territory." As a mere right, it was not exclusive in the Indians. Citizens might share it, but the Indians were secured in its enjoyment by a special provision of means for its exercise" (United States v. Winans, 1905, p. 381) .
Other controversial fishing rights battles took place in Washington State. Issues arising from the provisos of "in common with all citizens" and "any beds staked or cultivated by citizens" supplemented questions before the courts regarding the precise meaning of "usual and accustomed places."
As noted earlier, Washington v. Washington State Commercial Passenger Fishing Vessel Association (1979) alone documented six of the Stevens treaties, but this was a difficult contest over more than just fishing rights. The 1979 Supreme Court's decision upheld a lower court's ruling (United States v. Washington, 1974) that tribal members had the right to take up to 50% of the available fish. Thus, the quest for a resolution to the fishing rights questions raised in the Stevens treaties expanded into the legal determination of fishing quotas, while still affording protection to the fishing rights of non-tribal members, i.e., the District Court had "realized that some ceiling should be placed on the Indians' apportionment to prevent their needs from exhausting the entire resource and thereby frustrating the treaty right of 'all [other] citizens of the Territory'" (Washington v. Washington State Commercial Passenger Fishing Vessel Association, 1979, p. 686) .
Gathering issues were adjudicated in such cases as Oregon Department of Fish and Wildlife v. Klamath Indian Tribe (1985, p. 761) , citing a 1901 Agreement with the Klamath and others that declared gathering rights as one of several rights that "'play a highly significant role' in the lives of Klamath Indians." The Mille Lacs Band of Chippewa Indians focused on their age-old wild rice gathering in the U.S. District Court for the District of Minnesota (Mille Lacs Band of Chippewa Indians v. Minnesota Department of Natural Resources, 1994) ; in the U.S. Court of Appeals for the Eighth Circuit (Mille Lacs Band of Chippewa Indians v. Minnesota, 1997) ; and in the U.S. Supreme Court (Minnesota v. Mille Lacs Band of Chippewa Indians, 1999) , citing the Nisqualli, Dwamish, S'Klallam, and Yakima treaties during these actions.
Taken together over the last 130 years, the 512 listed references to these few Pacific Northwest treaties of the 1850s contained in the opinions of over 350 cases selectively amplify the force of these 10 documents. The Manypenny Treaty with the Omaha, 1854 (Kappler, 1904, pp. 611-614) had set, in its allotment model, the tone for the final acquisition of Indian lands and for the conversion of the tribes to agrarian ways, and each of the 10 Palmer-Stevens treaties had allotment parameters linked to the sixth article of the Treaty with the Omaha, 1854. Kinney (1937, pp. 103-162) specifically mentions all but the Nisqualli and Quinaielt treaties in his chapter on "Experimentation With Allotment Policy: 1833-1871."
The tribes of the Pacific Northwest, however, remained fastened to many of their timeless, food-gathering ways, and these societal decisions had long-term effects. The suite of cases in this analysis demonstrates the full range of fora in which their treaties-like those of others 37 -have been examined: each of the 10 instruments in the table has appeared in an opinion of at least one State court as well as in an opinion of the U.S. Supreme Court. The experiment in allotment was very much a secondary issue for these litigants. Access and gathering privileges were still, for them, the crucial parts of these treaties. The seemingly endless reliance on legal action to ascertain support for these rights constantly brings one back to Charles F. Wilkinson's statement (1987, p. 120 ) that "[t]he field of Indian law rests mainly on the old treaties and treaty substitutes." This observation appears to be especially so with regard to the off-reservation food-gathering rights assured by the Palmer and Stevens treaties to the tribes of the Pacific Northwest.
Appendix A

A.1. Joel Palmer
• Ratified treaty number 293-Treaty with the Tribes of Middle Oregon, 1855 (Kappler, 1904, pp. 714-719; 12 Stat. 963 • Ratified treaty number 283-Treaty with the Dwamish, Suquamish, etc., 1855 (pp. 669-673; 12 Stat. 927 ). • Ratified treaty number 284-Treaty with the S' Klallam, 1855 (pp. 674-677; 12 Stat. 933 ). • Ratified treaty number 286-Treaty with the Makah, 1855 (pp. 682-685; 12 Stat. 939 ).
• Ratified treaty number 290-Treaty with the Yakima, 1855 (pp. 698-702; 12 Stat. 951 ).
• Ratified treaty number 294-Treaty with the Quinaielt, etc., 1855 (pp. 719-721; 12 Stat. 971). • Ratified treaty number 295-Treaty with the Flatheads, etc., 1855 (pp. 722-725; 12 Stat. 975).
A.3. Joel Palmer and Isaac I. Stevens
• Ratified treaty number 289-Treaty with the Wallawalla, Cayuse, etc., 1855 (pp. 694-698; 12 Stat. 945 Wash.
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